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POLITICAL SCIENCE 
QUARTERLY 



THE NEW YORK INCOME TAX 

THE enactment of the New York income-tax law in 19 19 
marks an important stage in the fiscal history of the 
United States. It is the purpose of this article to put 
the law in its proper setting and to explain the wider aspects of 
a significant reform. 



For many years the state and local revenue system of New 
York, like that of all other American commonwealths, consisted 
of the general property tax. Under the economic conditions of 
the period and especially where the burden of taxation was com- 
paratively slight this constituted a relatively satisfactory method. 
It was not until after the Civil War that complaints began to 
multiply. As in every advanced industrial and commercial 
community, it became increasingly difficult to reach personal 
property; and as the expenditures of government gradually 
rose, this inequality of burden became more and more patent. 
In New York, as the foremost industrial state of the Union, the 
incipient discontent took the form of the appointment of an 
investigating commission. Mr. David A. Wells, who ap- 
proached the subject flushed with the success of his efforts in 
reforming the federal internal revenue system, went so far in 
his reports of 1871 and 1872 as to recommend the abolition of 
the personal property tax. This suggestion, however, was so 
radical and premature that nothing came of it. 

The disparity, however, between the growing expenditures 
and the dwindling receipts from the general property tax led 
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in the next decade to the beginnings of a new system, namely, 
that of supplementing the property tax by so-called indirect 
taxes, — a term which now gradually came to include all other 
imposts. In 1880 a tax was introduced upon corporations, 
assessed in some cases on capital stock and in others on gross 
receipts. At first, however, not much was derived from this 
source. 

In the early '8o's it was the privilege of the present writer, 
who had returned from his university studies abroad and who 
was beginning to pay some attention to tax problems, to be 
consulted by the legislative leaders as to the best methods of 
extricating the state from its growing fiscal difficulties. 1 Hav- 
ing come to the conclusion that the general property tax was 
no longer suitable as the chief form of revenue and realizing 
the impossibility of making a successful frontal attack on the 
personal property tax at that time, he decided that the most 
promising prospect of reform lay in what soon came to be 
called the principle of separation of source. The two glaring 
defects of the general property tax at that time were the in 
equality in the assessment of real estate and the escape of person- 
alty. The unequal assessment of real estate was a result largely 
of the utilization of the tax for state purposes. For the lower 
the assessment in each county, the less would be its share of 
the state tax. It therefore seemed clear that if the state reve- 
nue could gradually be secured from other sources, the time 
would come when the direct tax could be reserved for local 
purposes. In the second place, the conviction was borne in 
that while it was manifestly premature to attempt to abandon 
the personal property tax, it might be possible, especially under 
the liberal provisions of the New York constitution, to levy 
separate taxes on various kinds of personalty which would 
gradually pave the way for the disintegration of the general 
property tax, even for local purposes. 

1 It is with considerable reluctance that these personal details are presented. But 
it is thought that it might be of interest to show not only that the history of the 
movement has not been one of mere chance but also that even in a democracy the 
rSle of the reputed expert has sometimes been of more importance than is often be- 
lieved. 
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Under the influence of these ideas, an effort was made to 
induce the legislative leaders to work along the lines of separa- 
tion of source as the most promising avenue of reform. From 
time to time, as the political situation favored, steps were ac- 
cordingly taken in this direction. In 1885 a collateral inher- 
itance tax was introduced; in 1886 the organization tax on 
corporations was imposed; in 1887 the racing tax laws were 
enacted ; and in 1 890 the collateral inheritance tax was con- 
verted into a direct inheritance tax. The result of these laws 
was gradually to provide for state purposes an independent and 
increasing share of the growing expenditures ; but the relief 
afforded was inadequate to attain fully the ends desired. 
The new taxes constituted after all only a modest beginning of 
the process of separation of source ; and while they prevented, 
perhaps, any exacerbation of the evils, they did not afford any 
marked relief. In fact the inequalities in the assessment of 
real estate persisted, and personal property continued to slip 
still more markedly out of the assessment lists. 

Accordingly, in the middle of the '90's, a more determined 
effort was made to attain the ends originally planned. In 1896 
the liquor-license law was passed, with the introduction of a 
new principle, namely, a division of the yield between state and 
locality. Thus the second part of the program was initiated. 
The principle of separation of source — utilizing new sources of 
revenue for state purposes alone — was intended ultimately to 
get rid of the state direct tax. The principle of division of 
yield — apportioning the proceeds of a centrally assessed tax 
between state and locality — was designed to lessen the local 
pressure upon personal property invested in business or other- 
wise and thus to speed the day when the tax on personalty as 
a part of the general property tax might be abandoned. 

The system inaugurated in 1896 was gradually perfected 
during the next decade. In 1901 a tax at a special rate was 
imposed upon banks and similar institutions; in 1905 the 
stock-transfer tax was introduced ; in the same year an annual 
mortgage tax was created with a division of yield between state 
and locality, replaced, however, in the following year by a 
mortgage-recording tax; and, finally, in 191 1, the secured-debt 
tax law was passed. 
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The result of all this legislation soon became apparent. The 
proceeds of the so called indirect taxes now increased so 
rapidly that the state direct tax fell from year to year ; and 
finally, in 1907, it became possible substantially to dispense 
with the direct tax for state purposes. For several years this 
situation continued, and an improvement in the equality of real 
estate assessments began to show itself. Thus one of the ends 
originally hoped for seemed to have been attained. On the 
other hand the assistance rendered to the localities through 
the operation of the principle of division of yield was still too 
slight to make any marked impression, and the old difficulties 
connected with the under-assessment of personal property 
continued in almost unabated form. 

Toward the beginning of the second decade of the present 
century a new situation developed. An unlooked-for tendency 
in the direction of vastly increased outlays on the part of both 
state and locality now appeared ; the final fruits of a democracy 
which was determined to utilize government to achieve definite 
social ends disclosed itself. In the state government the ex- 
penditures went up by leaps and bounds, not only because of 
the assumption by government of such functions as the care of 
the hospitals and the administrative supervision of many forms 
of industry and transportation but more especially because of 
the program of improved roads and of an enlarged Erie Canal. 
The result was that the augmented current expenses together 
with the provision for the rapid amortization of the large debt 
before long took up the entire slack of the so-called indirect 
taxes and rendered necessary in 191 2 the reimposition of a 
state direct tax, first in a hesitant and then in a more determined 
way. It was thus made clear that the system of separation of 
source, which had done good service in the interval, could not 
be regarded as a final solution of the problem and that while 
it had indeed served to postpone the crisis and undeniably pos- 
sessed certain elements of lasting worth, the next stage of re- 
form must be sought elsewhere. 

In the meantime the local situation had become aggravated. 
Just as New York state in its fiscal reforms and in its adoption 
of the principle of separation of source paved the way for many 
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other commonwealths, so what was happening in New York 
City repeated itself before long in the other industrial centers 
of the state. In New York, as elsewhere, personal property 
had almost entirely disappeared from the assessment lists, so 
that the local tax had become virtually a tax on real estate. 
As the local expenses increased by leaps and bounds and as 
the base of taxation was gradually narrowed instead of broad- 
ened, the tax rate began to climb to alarming figures. The 
real-estate interests now clamored for relief; and the public at 
large, which realized that the tax on buildings at least was 
shifted to them in the shape of increased rent, seconded the 
efforts of the real-estate owners. Two projects of reform were 
now advanced. One was the plan of the single-taxers, based 
upon a misapprehension of what was actually happening in 
Canada, which demanded the exemption of buildings from 
taxation. This aroused so much interest that it led to the 
appointment, in 1915, of the mayor's tax committee, which 
studied the problem for two years and finally disapproved the 
plan for the reason that it would still further increase the 
inequality of taxation. 1 The other proposal was the classifi- 
action of taxation in the sense of imposing different tax rates 
upon different kinds of property. This principle had, indeed, 
been followed in part from the very beginning, as we have 
seen, in that certain forms of property invested in corporations 
or securities had been taxed for state purposes at special rates. 
But the specific proposition now advanced, that virtually all 
forms of tangible and intangible personalty should be taxed 
for local purposes also at varying even though somewhat lower 
rates, proved to be inadmissible in a state like New York, where 
for many decades the taxation of merchants on stock in trade 
or of the various forms of intangible personalty had long since 
practically disappeared. Whatever may have been true in 
other less developed industrial states, the classified property tax 
was evidently not the desirable reform for New York. 

1 The conclusions of the committee were formulated in part as a result of the ad- 
mirable study of Canadian conditions made for the committee by Professor Robert 
Murray Haig of Columbia University and published as a part of this report. 
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Thus both separation of source and classification of taxation, 
much vaunted as they were for the time being, showed them- 
selves unsuitable. It was necessary to resort to something else. 
This something else proved to be the income tax. Accordingly 
the development of this idea in the United States deserves some 
mention. 

As far back as the beginning of the '90's in the last cen - 
tury the present writer had become convinced of the fact that 
the changing conditions of economic life were gradually mak- 
ing income rather than property the proper measure of wealth 
and of taxable capacity. When he began to discuss the tax- 
ation of corporations, although recognizing the fact that the 
existing defective methods of accounting and of fiscal control 
would delay the adoption of the correct principle, he advocated 
utilizing as a basis net profits or income rather than capital or 
gross receipts. When the federal income-tax law was enacted 
in 1894 he welcomed the introduction of the principle for 
national purposes. After the movement received a setback 
through the decision of the Supreme Court declaring the 
federal income tax unconstitutional and in view of the unreadi- 
ness of administrative and political conditions in New York, 
the report of the state tax commission of 1906, which was in 
large part framed by the present writer, recommended the 
nearest approach to an income tax which seemed feasible at 
that time, namely, the indirect income tax, in the shape of a 
habitation tax. This was on the theory that what a man spent 
for house rent was a rough indication of what he could afford 
to pay, especially if the rate was steeply graduated in the upper 
reaches. The advantage of such a system would be the sim- 
plicity of administration compared with the obvious difficulties 
of a locally assessed income tax, a centrally administered in- 
come tax being at that time politically quite impossible. The 
suggestion, however, of even an indirect income tax was, as the 
event proved, premature. 

Before long, however, came the movement for a national in- 
come tax and the adoption of the Sixteenth Amendment. The 
contest for ratification in New York was heated and close, and 
it was necessary to employ every ounce of energy in order to 
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win popular approval for the amendment. Inasmuch as the 
agitation for a state income tax in New York would undoubt- 
edly have defeated the Sixteenth Amendment here and im- 
periled its acceptance in other states, every effort was made to 
concentrate attention upon the national issue. It was for that 
reason that the adoption by Wisconsin of a state income tax in 
1911, largely as a result of the indefatigable efforts of Professor 
T. S. Adams, failed to receive the attention to which it other- 
wise would have been entitled as the first serious attempt to 
grapple with the evils of the property tax and to substitute 
central for local administration in taxation. 

As soon, however, as the contest had been won and the 
federal income tax of 19 13 had been introduced, the situation 
became quite different. When, in 1914, Connecticut was con- 
fronted by a tax crisis, it was the privilege of the present writer 
to recommend to the legislature and the tax commissioner in 
conference the adoption of a state corporate income tax and 
the utilization of a duplicate return as made to the federal gov- 
ernment. This plan was accepted, and thus was inaugurated 
the movement of the state taxation of incomes based on the 
federal tax. 

When, a little later, the situation in New York became acute, 
the mayor's tax committee of 191 5 endeavored further to 
develop the idea. The fiscal crisis by this time involved not 
only New York but other cities and the state government 
as well. Realizing the fact that the time for developing the 
principle of separation of source had passed and convinced 
that the principle of the classified property tax would prove 
no solution of the difficulties here, the present writer con- 
cluded that the time had now come for the adoption of the 
income tax. The former weighty objections to an income tax 
had now lost their force. In the first place, the country had 
become accustomed to the federal income tax which could no 
longer be jeopardized by the adoption of a state income tax ; 
and the very existence of the federal tax was calculated greatly 
to simplify the administration of a state tax. Furthermore, 
the acute crisis made it practically certain that the localities 
would not object to a centralized assessment of the income tax 



528 POLITICAL SCIENCE QUARTERLY [Vol. XXXIV 

— without which the plan would assuredly have been doomed 
to failure — provided that they were assured of a substantial 
portion of the yield and were thus in a position to avoid a 
further rise in the tax rate on real estate. 

Accordingly, an effort was made not only to induce the 
mayor's committee to accept the project of a state income tax, 
but also to persuade Senator Mills, who stood at the head of 
the state legislative committee, that this was the proper course 
to pursue. The result was that in 1916 both the mayor's com- 
mittee and the state committee * reported in favor of an income 
tax with division of the yield between state and locality. 

The movement was now launched. In the first year, how- 
ever, the progress of popular education proceeded only to the 
point of accepting the principle for corporations. The Emer- 
son law of 191 7 imposed what is to all intents and purposes a 
corporate income tax, with the exception that public utili- 
ties and banks are still subject to the old system of capital 
and gross receipts taxes. By the end of 191 8, however, the 
crisis in the state, as well as in some other cities besides New 
York, had become so acute that a special legislative committee, 
headed by Senator Davenport, was hurriedly constituted. As 
a result of its recommendations, and of the energy and sagacity 
of its chairman, the law of 1919 was enacted. Thus for the 
first time in American history a leading industrial state dis- 
carded the general property tax and substituted a general in- 
come tax on both individuals and corporations. 2 

II 
We now proceed to an analysis of the law. The first con- 
sideration that weighed with the framers of the act was a desire 

1 The report of the Mills committee was in large part written by Professor H. A. E. 
Chandler of Columbia University. 

2 It is true that Massachusetts, after refusing to accept the principle of the classi- 
fied property tax, had sought in 191 5 to solve its fiscal problem by enlarging its anti- 
quated and moribund income tax. But the new Massachusetts tax is only a partial 
income tax in a double sense. It applies to only a few kinds of individual incomes 
(from intangibles, annuities, professions and business) and not even completely to 
these, and it does not apply to corporate incomes in general. In the second place, 
it still retains the taxation of tangible personalty according to the old methods. 
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to reduce to a minimum the difficulties of the administrator and 
the annoyance of the taxpayer. While it did not seem wise to 
go quite so far as to demand a duplicate of the federal return, 
an effort was made to use as far as possible in the state law the 
same language as that employed in the federal law. The defi- 
nitions, the exemptions and the deductions are virtually identi- 
cal. The consequence is that to all intents and purposes the 
returns made by individuals for the federal tax can be utilized 
with insignificant changes for the state tax. 

In a few important points, however, the New York law differs 
from the federal law. For instance, the federal law allows a 
partial deduction for dividends of corporations ; the state law 
includes dividends as a part of regular income. The reason for 
this distinction is twofold. In the first place, whereas in the 
federal system corporations are taxed on their entire income, 
the New York corporate income tax attempts to reach only 
the income earned within the state, so that if the federal ex- 
emption were permitted the great mass of dividends accruing 
to New-Yorkers would be taxable neither to the individual nor 
to the corporation. In the second place, the legislature is 
gradually becoming conscious of the fact, quite familiar to the 
economist, that a corporate income tax ought really to be re- 
garded as a business tax and that there is as little reason for 
exempting from the individual income tax the dividends of 
corporations, on the ground that the corporations are taxed, as 
there is for exempting the income from real estate on the 
ground that the real estate is taxed. The tax on corporations 
and the tax on real estate are both impersonal or real taxes, to 
be sharply distinguished from the individual income tax which 
is a personal tax. To subject individuals to a personal income 
tax and the source of the income to a real or impersonal tax 
does not necessarily constitute unjust double taxation. The 
federal law accepts this principle in part, in that it permits a 
deduction for corporate dividends so far as the normal tax is 
concerned, though not for the supertax. Inasmuch as the super- 
tax forms the more important part of the tax, it is clear that 
the federal system is in practice not so different from that of 
New York. This is seen to be all the more true when we re- 



530 POLITICAL SCIENCE QUARTERLY [Vol. XXXIV 

member that the federal corporate income tax may more prop- 
erly be regarded as a part of the individual income tax with 
collection at source sc far as dividends are concerned and that 
the impersonal or business tax is represented by the excess- 
profits tax. At all events the New York law properly includes 
the income from all sources, irrespective of whether some of 
the sources themselves, like corporations and real estate, are 
reached in other ways by impersonal taxes such as business 
taxes and taxes in rem. 

The second distinction between the federal and the state tax 
is that far less scope is given to the principle of graduation in 
the latter. The justification for this is obvious. The progres- 
sive scale in the federal income tax is so steep that any attempt 
to superimpose on the federal tax a similar state tax would re- 
sult in a quite impossible burden, meaning in many cases a 
confiscation of the entire income. Moreover, a steeply gradu- 
ated scale would, in New York at all events, yield far more 
revenue than is needed and thus conduce to extravagance. 
The calculations of the present writer l were to the effect that 
a 2 per cent, income tax would yield between fifty and sixty 
millions of dollars, which seemed adequate for the purpose. 
This suggestion was adopted as the rate on the great mass of 
incomes between $10,000 and $50,000; but the rate on in- 
comes under $10,000 was reduced to 1 per cent., and that on 
incomes above $50,000 was increased to 3 per cent. If, as 
does not seem likely, the federal scale should be lowered in the 
near future, and if the necessity of a greatly increased revenue 
for state and local purposes should at the same time disclose 
itself, it will always be possible to modify the scale of the state 
tax. For the present as well as for the immediate future, how- 
ever, there is neither need for nor likelihood of this event- 
uality. 

The next significant point in the law is the adoption of the 
principle of central administration. It is here that the weak- 

1 These are set forth in detail in an address delivered at Albany in January, 1919, 
entitled " Our Fiscal Difficulties and the Way Out ". Cf. Proceedings of the Eighth 
State Conference, in New York State Tax Bulletin, volume iv, no. 4, pp. 22-27. 
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ness of the former method is overcome. In the case of the 
real-estate tax there is much to be said for a local assessment 
by experts familiar with local conditions. The sad history of 
American taxation, however, has shown the necessity even 
here of some form of central control. In the case of personal 
property and especially of intangible personalty the difficulties 
of local assessment are far greater ; among the reasons respon- 
sible for the breakdown of the personal property tax are not 
only the high rate but also the local assessment. Had an at- 
tempt been made to levy a local income tax, it would have re- 
sulted in a similar breakdown ; for it is impossible, under modern 
economic conditions, to localize incomes. It so happened, 
however, that New York was fortunate in having developed a 
centralized system in the corporation tax, the inheritance tax, 
the excise tax and the like. It was therefore comparatively 
easy to place the administration of the new tax in the hands of 
state officials. Unfortunately, purely political considerations 
prevented its assignment to the state tax commission, where it 
naturally belonged, and relegated it to the office of the state 
comptroller, who had vigorously opposed the passage of the law. 
Whatever may be thought of this, it is nevertheless a matter 
of congratulation that the tax was not left to the tender mercies 
of local officials. The signal step of progress is the centralized 
state administration of the system. 

Another interesting provision of the law is the adoption of the 
principle of division of yield. Both the state and the localities 
were clamoring for more revenues ; the state was reluctant to 
impose a larger direct tax and the localities were equally 
opposed to an increase of the local real-estate tax. The 
obvious solution, therefore, was to devise a system which would 
satisfy state and localities alike ; and this clearly implied a new 
source of revenue in which each would share. The income tax 
satisfied the demands of the situation ; and the adoption of the 
principle of division of yield brought to the support of the tax 
both the state and the localities. Moreover the particular 
method adopted for the apportionment of the tax to the local- 
ities discloses the advantages of the income tax over the direct 
or property tax. The law provides that, after the retention of 



532 POLITICAL SCIENCE QUARTERLY [Vol. XXXIV 

a small fund from which to pay refunds and abatements, one- 
half of the proceeds of the tax shall be apportioned to each 
locality in the ratio of the real-estate assessments. 1 Under this 
system the higher the assessment in any locality, the greater 
will be its share of the tax ; whereas, under the general prop- 
erty tax, just the reverse is true and the higher the assessed 
valuation, the greater will be the burden of the locality. In 
the income tax the locality is the recipient ; in the property tax 
it is the giver. The adoption of the income tax will tend, 
therefore, greatly to stimulate the movement for a more equal 
assessment of real estate. Thus, whereas the general property 
tax lies athwart the path of equality, the income tax now facil- 
itates the attainment of equality. 

Ill 

We must now consider the question which has aroused per- 
haps the most discussion, namely, the treatment of non-resi- 
dents. The American jurisprudence on this subject, which has 
been elaborated in connection with the general property tax 
and to a minor extent with the inheritance tax, is of little use 
here because it deals largely with the problem of the situs of 
the property. In the discussion of income taxation we must 
break into new fields. 

The controlling considerations here are: where is the income 
earned or received, and where is the income spent? From the 
standpoint of abstract justice, if the individual lives and spends 
his income in a jurisdiction different from that in which the in- 
come is earned, the tax ought to be divided between the two. 
This principle would, however, in the absence of any effective 
federal regulation, encounter a difficulty of practical adminis- 
tration so formidable as to be virtually inapplicable. There 
are only three possible solutions of the problem. 

In the first place, everybody, resident and non-resident alike, 
might be taxed upon only that part of his income received from 

1 The Wisconsin method differs from the above plan in two respects : it utilizes 
the assessment of property in geneial instead of real estate; and it adds as a further 
criterion the school population. In both these ways it foregoes the advantages of 
the New York plan. 
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sources within the state. The obvious objection to this course, 
especially so far as residents are concerned, is that the other 
state or foreign country where part of the income is received, 
might not impose an income tax, so that the individual would 
not be paying a fair share as compared with his fellow citizen 
whose income was received entirely within the state. Above 
all, such a solution, however acceptable in a debtor state like 
Wisconsin, would be open to the objection that in a financial 
center like New York, the proportion of income received by 
its inhabitants from sources outside New York forms the over- 
whelming percentage of the whole. A creditor state like New 
York would accordingly find such a solution inadmissible. If 
the time should ever come when capital and industry are 
equally distributed throughout the union and when every 
state imposes an income tax of its own, the above solution 
would be relatively satisfactory as among the separate states, 
although still open to criticism in its international aspects. But 
in default of these two vital conditions, the principle is unac- 
ceptable at present in a state like New York, so far as the in- 
dividual income tax is concerned. The matter is, of course, 
quite different with a corporate income tax, where this principle 
is not only legitimate but is actually applied under the Emer- 
son law. For corporations are taxed in virtually all states, 
either upon their income or upon the sources of the income. 

In the second place, residents might be taxed on their entire 
income and non-residents might go scot-free. The difficulty 
with this solution is equally great. For, in the first place, 
there is no assurance that the other state will impose an an- 
alogous income tax, in which case residents will be subject to 
a disadvantage. Why, for instance, if New Jersey imposes no 
income tax, should its residents who carry on their business in 
New York in competition with New-Yorkers be exempt from 
taxation in New York on that business or on the income de- 
rived from that business? Why should the New-Yorker who is 
pursuing his occupation side by side with the Jerseyite be put 
at a disadvantage? In the second place, this solution of the 
problem would involve the important practical consequence 
that any New-Yorker who desired to avoid his taxes could 
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easily do so by transferring his legal residence to a summer 
home in New Jersey. It is well known that the chief reason 
why the general property tax has broken down so completely 
in New York City is the facility afforded to wealthy New- 
Yorkers to claim their legal residence in the environs. One 
great advantage of the income tax over the property tax is that 
it tends to decrease this movement. Such a result, however, 
would be entirely defeated if non-residents were exempted on 
their income earned within the state of New York. No solu- 
tion of the problem which fails to put a stop to this deplorable 
practice of local expatriation can be acceptable. The exemp- 
tion of non-residents from income taxation would fail to cure 
the existing inequality of the general property tax and would 
create a new and still more indefensible inequality. 

We are led, therefore, to the remaining solution as the only 
satisfactory one, namely, to subject residents to a tax on their 
entire income, from whatever source derived, and to subject 
non-residents to a tax on the income from land or other prop- 
erty situated within the state or from business, professions or 
occupations carried on within the state. This solution, accept- 
able so far as it goes, is open to the criticism that if two ad- 
joining states follow the same principle, cases of unjust double 
taxation may ensue. If A earns his money and spends it in 
one state, he will be taxed on his entire income; while B, with 
the same income, who earns his money in one state and has his 
legal residence in another, will be taxed twice, once by the state 
where the income is earned and again by his state of residence. 
An escape from this difficulty can, however, be found in a pro- 
vision whereby the state where the income is earned will in 
assessing the tax give the non-resident an allowance for the tax 
which might be levied by the state of residence. This was the 
solution suggested by the present writer and adopted in the 
law. 1 

'Section 363 reads: " Whenever a tax payer other than a resident of the state 
has become liable to income tax of the state or country where he resides, upon his 
net income for the taxable year, derived from sources within this state and subject 
to taxation under this article, the controller shall credit the amount of income tax 
payable by him under this article with such proportion of the tax so payable by him 
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The operation of the system would then be as follows. If, 
in the first place, New Jersey imposed no income tax, the 
Jerseyite would be subject to taxation in New York on his in- 
come earned within the state. To this there can be no reason- 
able objection. If two contiguous pieces of land are owned by 
a New-Yorker and a Jerseyite; if two competing business 
premises are occupied by a New-Yorker and a Jerseyite ; if two 
dentists, one a New-Yorker and the other a Jerseyite, carry on 
their profession on opposite sides of the same street, is there 
any reason why, in the absence of an income tax in New Jersey, 
the Jerseyite should be preferred to the New-Yorker ? Far 
from imposing any additional burden upon the Jerseyite or in- 
terfering in any way with interstate commerce, the taxation of 
the Jerseyite would bring about a substantial equality in treat- 
ment with that of the New-Yorker. To do less than this would 
be to give him an unjustifiable preference. 

As a matter of fact, however, such a preference is actually 
accorded to him in one respect. While the resident is taxed 
on his entire income, including that from intangible personalty, 
the non-resident is exempt from income tax on his intangibles 
unless these are employed in his business. This preference is 
explicable on the ground that otherwise the market for New 
York securities and the preeminence of New York as a financial 
center might be jeopardized. The grant of a favor to the non- 
resident is preferable to the decay of New York. But the point 
remains that in this respect non-residents are actually favored. 

On the other hand, if New Jersey should levy an income tax, 
New York allows the Jerseyite to deduct from the New York 
tax the proportionate part of the tax levied by New Jersey — 
subject, indeed, to the condition of reciprocity, that New Jersey 
will agree to treat New-Yorkers in the same way. The conse- 

to the state or country where he resides as his income subject to taxation under this 
article bears to his entire income upon which the tax so payable to such other stale 
or country was imposed; providing that such credit shall be allowed only if the laws 
of said state or country grant such similar credit to residents of this state subject to 
income tax under such laws." The admirable clarity of the language here, as in- 
deed throughout the law, is due to the counsel of the committee, Laurence Arnold 
Tanzer. 
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quence is that if the New Jersey tax rate were the same as that 
of New York, the Jerseyite would in final result pay nothing in 
New York. Since, however, he would pay an equivalent tax 
in New Jersey, this would operate to prevent the evil referred 
to above, i. e., the inducement on the part of wealthy New- 
Yorkers to claim a legal residence in New Jersey. The law, 
therefore, not only prevents the fictitious emigration of New- 
Yorkers but also subjects bona-fide Jerseyites to the same bur- 
dens as those borne by their New York competitors. It does 
not impose any additional burden on them and, therefore, it 
does not create any discrimination against citizens of another 
state. 

This solution of the problem constitutes a forward step in 
the treatment of non-residents. In subjecting them to tax- 
ation on the income derived from sources within the state, 
the act does not differ from either the federal law or any other 
important income-tax law. In every country without exception 
foreigners are taxed upon their income from sources within 
that country. The chief difference between the New York law 
and that of most countries is that in the case of the latter 
no such equitable provision is made for a proportionate and 
reciprocal deduction of the tax when the home country im- 
poses a tax on the same income. Hence the New York law 
marks a distinct advance in the treatment of the problem. 
Residents and non-residents alike are subject to taxes on in- 
come earned within the state ; residents are subject in addition 
to a tax on income from all other sources ; and non-residents 
are freed from double taxation by a reciprocal deduction which 
operates similarly to free residents of New York from double 
taxation by a sister state. The net result is substantial equality. 

There is only one point in which residents and non-residents 
are treated differently. In the case of residents the law allows 
an exemption of from one to two thousand dollars together 
with two hundred dollars for each dependent person. It would 
seem that the absence of any such exemption in the case of 
non-residents constitutes a real discrimination. As a matter of 
fact, however, there is no validity in such a criticism. 
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The theory underlying the law is, as we have seen, that the 
state of residence may also impose an income tax. If New 
Jersey or Connecticut were to impose an income tax, it could 
avoid all possible injustice to its residents on the part of New 
York by permitting an exemption similar to that granted by 
New York to its residents. As a result of the reciprocal pro- 
vision of the law just mentioned, all the difficulties would then 
be at once adjusted. If New Jersey preferred not to grant 
such an exemption, the discrimination would be chargeable not 
to New York but to New Jersey. The only possible case of 
inequality chargeable to New York would arise where New 
Jersey does not impose any income tax and where the income 
of the Jerseyite is wholly or almost wholly earned within New 
York. Such a situation, not contemplated by the framers of 
the law, who looked forward to the speedy adoption of the in- 
come tax by the neighboring states, can, however, be easily 
remedied. The non-resident might be permitted to file a 
declaration of his entire income within and without the state 
and might be granted such proportion of the statutory exemp- 
tion as corresponds to his income within the state. A still 
simpler solution of the problem would be to grant to non- 
residents whose income from wages, salaries or professional 
earnings in New York are under a modest figure, say, five or 
ten thousand dollars, the same exemption as that accorded to 
residents. But this provision should be applicable only as long 
as New Jersey does not levy an additional income tax of its own. 

It appears, therefore, that in the main the New York law 
meets the legitimate demands of interstate comity. It does not 
subject non-residents to additional burdens; and it paves the 
way for an adoption of a system whereby all individuals will be 
treated on an equality, according to the principles of an equita- 
ble apportionment of the obligation to pay taxes. To go be- 
yond what the law now provides for (with the exception of the 
minor and temporary amendment suggested in the last para- 
graph) would be to confer an unfair advantage on non-residents 
and to create an artificial inducement to the illicit emigration 
of residents.' 

'There are two minor cases of difference between residents and non-residents. 
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IV 

Adequately to appreciate the larger aspects of the law and 
to realize what it means in the progress of tax reform in the 
United States, it is necessary in conclusion to call attention not 
only to what has been achieved but to what still needs to be 
accomplished. 

The general property tax as the sole or chief source of rev- 
enue has long since disappeared in every other country of the 
world, the principal reason being that under modern economic 
conditions property no longer forms so accurate an index of 
wealth as does income. It is only in the case of real estate 
that, as a result of the paramount considerations of administra- 
tive expediency, property or selling value is still utilized as a 
criterion of taxable ability. But in the rest of the modern eco- 
nomic field not only are there large incomes which are never 
capitalized, because derived from exertions rather than from 
possessions and spent in lieu of being accumulated, but the 
prosperity of the average business man is much more faithfully 
reflected in his income account than in his capital account. 
With the emergence of the newer industrial and commercial 
life the continuance of property taxation necessarily imposes 
an unequal burden upon those whose incomes are derived from 
other sources than real estate. Equality of taxation, therefore, 
means the replacement of the general property tax by the gen- 
eral income tax. With this problem all the American states 
have been wrestling. Separation of source, classification of 
taxation and all the other expedients have been tried, one after 

One is a mere slip in the law, sure to be corrected before it goes into operation and 
in fact already corrected by a ruling of the comptroller, whereby non-residents are 
taxed in certain cases at the flat rate of 2 per cent, instead of the graduated rate of 
I, 2, and 3 per cent. In the second place, employers are obligated to withhold the 
tax from the salaries of their non-resident employees. From the administrative point 
of view, however, it would be practically impossible to insure otherwise the payment 
of the tax from non-residents engaged in salaried occupations in New York. This 
difference in administrative treatment between residents and non-residents is simply 
a method designed to secure a real equality of taxation. It imposes no discrimina- 
tory burden upon non-residents but, on the contrary, endeavors to prevent a dis- 
crimination against residents. The ostensible inequality resolves itself into a higher 
equality. 
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another. New York is the first important industrial state to 
adopt the new system as applied to individuals and corpora- 
tions alike, and its action thus marks a distinct stage in the 
progress of American taxation. 

It may be asked, however, what is the exact relation of the 
new income tax to the old property tax? The general prop- 
erty tax, as is well known, consists of three parts, the tax on 
real estate, the tax on intangibles and the tax on tangible per- 
sonalty. Inasmuch as the tax on real estate, as we have seen 
above, ought to be retained as the important source of local 
revenue, it becomes both inadvisable and difficult entirely to 
discard the system of property taxation. In the case of in- 
tangible personalty the situation, however, is quite different. 
To retain a tax on this is as undesirable as it would be unfor- 
tunate. It is unnecessary to tax intangibles because, through 
the income tax, we reach the income from intangibles. 
Moreover, the attempt to retain a tax on intangibles would be 
most unfortunate. For, in levying a tax on the income from 
intangibles, we necessarily disclose a knowledge of the source 
of the income. To endeavor to utilize this knowledge for the 
purpose of taxing the capital value of the securities at a rate 
even remotely approaching that on real estate would result in 
the same evasion of the tax that we find everywhere at present. 
For even in those states which have adopted the so-called 
classification of taxation and imposed a low-rate tax on intang- 
ibles there is not even a pretence of succeeding in reaching 
anything but an insignificant fraction of existing wealth. To 
continue the attempt to tax intangible personalty would surely 
result in the breakdown not only of the property tax but of the 
income tax as well. The only adequate solution of the problem 
is found in such an exemption of intangibles from the property 
tax as is provided for in the New York law. 

There remains, finally, the question of the taxation of tangi- 
ble personalty. Tangible personalty consists of two chief 
divisions — personal property from which an income is derived 
or expected, or what economists call productive capital, and 
personalty which is held primarily for purposes of enjoyment 
or consumption. In the first category are to be put the stock 



540 POLITICAL SCIENCE QUARTERLY [Vol. XXXIV 

in trade of merchants, the machinery of manufacturers and the 
livestock and implements of farmers. In all these cases the 
property in question is one of the necessary elements in secur- 
ing an income ; and if the individual is taxed on his income, he 
really pays a tax on the property which constitutes the source 
of the income. When, therefore, an income tax is imposed, 
there is no reason for a continuance of the tax on the property 
which yields the income. It is difficult to see the justification 
of a distinction between tangible and intangible personalty in 
this respect. Moreover, the income tax is a far better method 
of reaching the ability of the individual than the tax on tangi- 
ble personalty. A merchant with a small stock in trade may 
have a more rapid turnover and therefore enjoy greater profits 
than another with a large stock in trade. The same is true of 
manufacturers or farmers. The income tax, so far as it in- 
cludes income from trade, industry or agriculture, ought to be 
considered a substitute for and not an addition to the tax on 
the tangible personalty which yields the income. 

The other category of tangible personalty is that which 
affords no money income, like household furniture and jewelry. 
The distinction, however, is less marked than would at first 
blush appear ; for many things that are commonly regarded as 
consumption capital are really productive capital. We must 
remember that there is productive as well as unproductive con- 
sumption. Thus the library of a professional man, the instru- 
ments of a physician and a not inconsiderable part of the 
household furniture of the ordinary man, especially where he 
carries on his occupation at home, are really to be considered 
sources of business or professional income, differing in no vital 
respect from stock in trade or machinery. An income tax is 
therefore merely a better method of reaching the taxable ability 
of the owners of such tangible personalty. There remain, then, 
only such things as automobiles, jewelry, paintings and luxur- 
ious furniture. Automobiles are now almost everywhere 
reached by a separate tax; while the desirability of taxing 
works of art is open to serious question. Finally, as to jewelry 
and luxurious furniture, these are, in the aggregate, so insignifi- 
cant as scarcely to warrant an effort to reach them ; and the 
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administrative difficulties in the way of actually ascertaining 
the possession of such property are well-nigh insuperable. 
Above all, it is questionable whether it is desirable in any 
modern fiscal system, except in war time, to impose a tax 
on consumption, even on luxurious consumption, and whether 
it is not better to reach the taxable ability of a luxurious in- 
dividual through a progressive income tax. 

The net result of this discussion is the needlessness as well 
as the inexpediency of a tax on tangible personalty. 1 In 
New York that stage has long since disappeared. Merchants' 
stock in trade is scarcely, if ever, assessed ; the taxation of the 
tangible personalty of the farmer is almost unknown ; and the 
assessment of household furniture and jewelry has long been a 
farce. Since, therefore, virtually no attempt is made to reach 
tangible personalty, it did not seem wise to refer to the matter 
at all in the new tax. Definitely to have exempted personal 
property might have aroused some unintelligent opposition; 
whereas, as a matter of fact, the same result is achieved in 
practice. Any attempt to enforce a tax on tangible personalty, 
whether low rate or high rate, would meet with insuperable 
obstacles and would be as unnecessary from the point of view 
of principle as it would be inexpedient from that of practice. 

In those states, however, which will no doubt soon follow the 
example of New York in the imposition of a general income 
tax but where the economic conditions have made it possible 
still to levy, however inequitably, a tax on tangible personalty, 
it may become a question as to what is politically wise. From 
the point of view of principle, as we have seen, the income tax 
ought to be a substitute for the tax on both tangible and in- 
tangible personalty. While local conditions may make it im- 
possible to bring about this result, there is but little doubt that 

1 It is for the above reasons that the present writer dissents from the recommenda- 
tion of the committee of the National Tax Association on a model tax system. The 
framers of that report all happened to live in states which are still in process of 
emerging from the old general property tax system, and their conclusions are not in 
harmony with the needs of the most modern and industrially developed common- 
wealths. It is significant that in none of the important European states which have 
substituted income taxes for the older methods is there to be found a retention of a 
tax on tangible personalty. 
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before long all states having a general income tax will reach 
the stage now attained in practice in New York and in law by 
every other country. Tangible like intangible personalty need 
not be taxed and ought not to be taxed when there is a general 
income tax. 

If then we proceed to inquire as to what farther steps ought 
to be taken in New York in order to complete the project of 
tax reform and to bring about a well-rounded tax system, we 
should put, in the first place, as a matter of theory, the aboli- 
tion of the tax on tangible personalty. This, however, as we 
have just seen, is a counsel of perfection which is really un- 
necessary in practice. 

The second defect in the law is the absence of differentiation 
or the distinction between earned and unearned income. This, 
again, is not so serious as it seems. The doctrine of differenti- 
ation arose at a time when existing income taxes were propor- 
tional. It was quite natural, therefore, to contend that a large 
income derived from property ought to be taxed at a higher 
rate than income from labor. More recently, however, we 
have become accustomed to steeply graduated income taxes, 
and inasmuch as so many of the very large incomes are derived 
from property we have, in practice, a higher taxation of prop- 
erty incomes. The need of differentiation, accordingly, has 
diminished and is nowadays to be found primarily in the lower 
stages of income. In these, however, the distinction to be ob- 
served between earned and unearned incomes is still justifiable ; 
and when our administration of the income tax has proceeded 
to a point of high efficiency, it will no doubt become possible, 
as it will be desirable, to introduce the principle of differentia- 
tion. 

The third defect in the 'aw pertains to this very question of 
administration. It was originally intended, as pointed out 
above, to entrust the practical operation of the law to the state 
tax commission, which has already succeeded so admirably in 
administering the Emerson, or corporate income-tax, law. The 
substitution at the last moment of the state comptroller for the 
tax commission is an illustration of party politics which we un- 
fortunately encounter so frequently. Not only was the admin- 
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istration of the law put into the hands of an official who, how- 
ever estimable as a personality, figured prominently as the chief 
opponent of the entire plan ; but we have the deplorable spec- 
tacle of a separation of the general income tax into two parts, 
each entrusted to a different supervising body — the personal 
income tax to the comptroller and the corporate income tax to 
the state tax commission. It is sincerely to be hoped that this 
situation may be only temporary and that before long the ad- 
ministration of the income tax will be put where it belongs. 

One other reform is needed in order to bring about a well- 
balanced system. Under the old system corporations in gen- 
eral, while still subject to the local property tax, were made 
liable to a state franchise tax in lieu of the personal property 
tax. From this obligation general manufacturing and com- 
mercial corporations were in part exempt ; while public utilities 
and financial institutions were taxed according to a special and 
complicated system. The Emerson law of 191 7 removed this 
exemption of general manufacturing and commercial corpora- 
tions and subjected them to what is virtually a corporate in- 
come tax. It was, however, not thought wise at the time to 
interfere with the public utilities and financial companies. 
These, accordingly, still stand outside the general system. For 
this there is no excuse save the force of tradition; and one of 
the desirable changes of the immediate future will be to abolish 
this exceptional treatment and to bring public utilities and 
financial companies under the corporate income tax. When 
this is accomplished it will be possible to abandon the 
special franchise tax, which is a unique product of the former 
most unsatisfactory and chaotic system of corporate taxation. 
It was designed primarily to reach those public utilities which 
had taken advantage of the law permitting a deduction of debts 
from personal property and which thus, by creating a bonded 
indebtedness, escaped all local taxation. With a generaliza- 
tion of the corporate income tax accompanied by a division of 
the yield, neither the state nor the localities will require the 
continuance of this makeshift and nondescript tax which has 
been the despair of the administrator and the court. 
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When these reforms shall have been accomplished New York 
will have a thoroughly satisfactory and modern system of tax- 
ation so far as state finance is concerned. There will even be 
no objection to the continuance of a moderate " direct" tax. 
For the objections urged against a state tax on real estate — and 
a direct tax is now virtually a tax on real estate — are to a large 
extent eliminated by the adoption of the income tax. The 
temptation of the local divisions to under-assess real estate in 
order to diminish their quotas of the state tax will henceforth 
be counteracted by the desire to secure as much as possible of 
the proceeds of the income tax ; for, as we have pointed out 
above, the lower the assessment in any locality, the less its 
share of the income tax. With the far greater future fiscal im- 
portance of the income tax, the old tendency will tend to dis- 
appear. Moreover, the continuance of a moderate direct tax 
will provide the needed elasticity in the budget, which, for the 
present at least, it would be undesirable to attempt through the 
income tax. It cannot, however, be too strongly emphasized 
that the direct state tax ought to be kept down to a low figure 
and that the chief revenue must be sought from the income 
tax. 

While the problem of state finance is therefore in a fair way 
of settlement, the same cannot yet be said of local finance. It 
is true that the aid afforded to the localities by their share of the 
income tax is by no means negligible and that the income tax 
may be counted upon to do its part in keeping down the local 
tax rate. It is, however, by no means improbable that this aid 
will turn out to be inadequate ; while it may be inexpedient to 
increase the rate of the income tax to such a point as to afford 
all the localities the needed relief. For such an increase in the 
income-tax rate may either be undesirable in itself, in the face 
of a high federal tax, or it may result in giving to the state or 
to some of the localities more revenue than they need, while at 
the same time starving others. If this not entirely unexpected 
result comes about, it will be worthy of serious consideration 
whether it may not be desirable to adopt the project pro- 
posed by the present writer, which found favor with the joint 
legislative committee but which it was not deemed necessary to 
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press at this time, namely, an optional local tax in the shape 
of either a business tax or a habitation tax to be administered 
by the locality for purely local purposes and which would operate 
still further to prevent a rise in the local rate on real estate. 
This suggestion may, however, safely be left to the future. 

Summing up, then, the entire discussion, it will be realized 
that the New York law is of more than passing significance. It 
strikes out a new path in at least five points : in its close ad- 
herence to the language of the federal law, in its principle of 
local apportionment, in its treatment of residents and non- 
residents, in its virtual elimination of personal property tax- 
ation and in its commanding importance as the paramount 
factor in the fiscal system. It is thus the first comprehensive 
attempt made in the United States by a leading commonwealth 
to substitute for an outworn and makeshift policy a well- 
rounded system of state and local taxation. From this point 
of view, it is of far more than local importance ; for if, as is 
confidently to be expected, the law should prove to be a suc- 
cess from both the fiscal and the economic points of view, there 
is but little doubt that it will serve as a model to be followed 
by other states as they approach the stage of economic develop- 
ment attained in New York. The public at large, which is 
always more ready to criticize than to appreciate and which 
naturally looks askance at any method of extracting increased 
funds from the pockets of the unwilling taxpayer, can perhaps 
not be expected to recognize the far-reaching implications of 
the present reform. But to the discerning student it is clear that 
what has been accomplished in New York is a real fiscal revo- 
lution, the beneficent results of which will gradually be realized 
by the community at large. In this sense the New York in- 
come-tax law of 19 19 constitutes an important milestone in the 
economic and political development of the United States. 

Edwin R. A. Seligman. 

Columbia University. 



